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THIRTIETH CONGRESS-FI RST SE SSION.

rt

Report No. 515.
[To accompany bill H . R . No. 442.]

HOUSE OF REPRESENTATIVES.
NAV AL PENSIONS.
A P R IL

26, 1848.

•

Mr. T ucK, from the Committee on N aval Affairs, made the following

REPORT :
The Committee on Naval Affairs, who have had under considerat ion the accompanying communication of the Secretary of the
N avy, in regar<l to naval pensions, have considered the same and
r eport the accompanying b ill.
.,
I

February 18, 1848.
Srn: I respectfully invite the attention of the Committe·e on
N aval Affairs· to t he present state of the law on the subj ect of
n aval pensions, as expounded in the opinion of the Attorney General, of which a copy is enclosed .
The act of August 31, 1842, entitled "an act to regulate the app ointment and pay of engineers in the navy of the United States,"
in its fifth section, recognizes t he engineers authorized as officers
o f the navy. Firemen and coal heavers are , under the first section,
enlisted as part of the compliment of war steamers, and the terms
i n which the engineers arc to participate in prize money prescribed.
T wo engineers have died in the service, under such circumstances
that their widows would have been entitled to pensions, if they had
been without the provisions of the act of 1834 .
A man, who shipped as coal heaver, was so permanently injured,
while in the line of his duty on board the Mississippi, that he would
h ave been entitled to a pension, if lie had been shipped as a seaman, ordinary seaman, landsman or boy, and his application for a
pension has been rejected, on the ground that the law does not embrace his case.
I respectfully recommend that the benefit of the pension laws
may be so amended as to embrace engineers, firemen, and coal
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heavers in the navy; that the pensions of the chici engineers, in case
of llisability, or of their widows, if the husband shall die in the
line o~ bis duty, shall be _the same that a lieutenant of the navy, or
his widow, would be ent1tlecl to as the laws now stand; that of
first assistant the same as if a lieutenant of marines; and of second
and third assistants the same as if forward officers; and that of firemen and coal-heavers the same as if seamen. The act should embrace cases which have occurred since the passage of the law of
August 31, 1842.
I have the honor to be, very respectfully, your obedient servant.
J. Y. MASON.
Hon. T. BuTLER K1NG,
Chairma1l Committee of Naval .fljfafrs,
House of R ep1·esentatives .

..
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ATTORNEY GENERAL'S OF F ICE,

•

October 14, 1847.
Sia: I have examined the papers in the case of Mrs. Sarah Hebard, and submit the following opinion for your consideration.
The applicant in this case claims a pension under the act of June,
1834, to commence from the date of the act. She is the widow of
Andrew Hebard , late a chief engineer, who died on the 4th August, 1846. The law authorizing the employment and regulating
the pay of engineers was passed on the 31st August, 1842. The
first section of th..e act provides "that the Secretary of the Navy
shall ·appoint the requisite number of engineers and assistant engineers, not exceeding one chief engineer, two assistants, t,vo second
assistants, and three third assistant engineers for each steamship-ofwar for the naval service of the United States."
By the fourth section, the Secretary is directed to appoint "a
skilful and scientific engineer-in-chief, who shall receive for his
services the sum of three thousand dollars per annum, and shall
perform such duties as the Secretary of the Na,y shall require of
him, touching that branch of the service." The seventli section of
the naval appropriation act, apprnved 3d March, 1845, provides,
" that in lieu of the mode heretofore provided by law, the engineer-in-chief and chief engineers of the navy shall be appointed
by the President, by and with the advice and consent of the Senate.
It is worthy of special notice in the outset, that the act to regulate the appointment and pay of engineers, while it prescribes the
necessary rules for the distribution of prize money, is entirely
silent in relation to the allowance of pensions. The same remarks
apply to firemen and coal-heavers, authorized to be enlisted by
the second section of the same act. The closing sentence of the
fifth section, in my opinion, has no reference whatever to pensions.
It relates exclusively to the laws, rules and regulations for the
government ot the naval service, to which engineers are made subject.
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The questions submitteJ are,
First.--Is an engineer's widow entitled to a pension?
Second.-If so, at what rate per month shall she be paid?
The first question depends upon the construction to be gi,en to
t he act of 30th June, 1834, and the previous laws upon the same
subject. The first section of the act of 1834 provides, "th~t all
the provisions and benefits of the act of 28th June, 1832, entitled
An act further to extend the pension heretofore granted to the
widows of persons killed, or who died
the naval service, be
continued for another term of five ye,.ars to all those widows who
have heretofore bad the benefit of the same ; and the same arc
, hereby extended to the widows of officers, seamen and marines
who have died in the naval servi ce since the first day of January,
one thousand eight hundred a'nd twenty-four, or who may die in
said service, by reason of disease contracted, or of casualties by
drowning or otherwise, or of injuries received while in the line
of their duty, and the pensions of such widows shall com mence
from the passage of this act."
The effect oJ that provision wasfirst, to continue all the provisions and benefits of the act of 1832, for another term of fi,e years,
"to all those widows who have.heretofore had the benefits of the
same;" secondly, to extend those provisions and benefits to the
widows of officers, seamen , and marines, who haYe died in the
na.al service, since the first day of January, 1834; and thirdly, to
extend th e same provisions and benefits to the widows of. officers,
seamen, and marines, who may die in t he naval service by reason
of disease contracted, or of casualties by drowning or otherwise,
or of injuries recei,·ed while in the line of their duty.
It is insisted that, by a liberal interpretation of the act, Mrs. Hebard's case may be included in the third class. To effect this object, it is con tended that the act should be regarded as prospective,
in a double aspect; that it applies to offices subsequently c reated in
t be naval service, as well as to subsequent appointments to offices
previously authorised by law. No doubt the pension, being
annexed to the office, enures rs fully to the widows of officers subsequently appointe1l as to those whose husbands were in the service
at the date of the act.
It embraces not only the widows of those officers, seamen and
marines, who have died in the naval service since the 1st day of
January, 1824, but the widows of those who may die in saicl service,
under the circumstances therein mentioned. It is clear, therefore,
that it includes subsequent appointments to offices then recognized
by law. Whether it can be extended to other employments in
the naval service, unknown to the law at the passage of the act,
must depend, in a great degree, upon the nature and character of
the previous net, whose provisions and benefits were continued and
extended by the act under consideration.
The language of the act of 1834 is peculiar, and should be kept
distinctly in view. Whatever may be its effect, 1t is reasonable to
presume that il was based upon the offices in the navy, as they
existed at that time. It must be admitted that it does not, in terms,

in
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purport to include those not in existence. The legislation of
Congress, in relation to pensions, does not favor that conclusion.
It bas not been the habit of Congress to legislate upon this subject
in advance. The pension acts, which are very numerous, have generally been limited in their operation to short periods, and carefully i:estricted to cases of urgent demand. The truth of this remark is strikingly exemplified by the act of 1832, to which I now
invite your attention. •
The first section provides, "that in all cases, where provision has
been made by law for five '!fears' half pay to widows and children of
officers, seamen and marines, who were killed in battle, or who
died in the naval service of the United States, and in all
cases where provision has been made for extending the term•of five
years, in addition to any term of five years, the said provision shall
be, and is hereby, exti:nded for an additional term of five years,
so far as respects widows only, to commence at the end of the current or last expired term of five years in each case respectively."
All will admit, I presume, that the provisions of these two acts
must be considered together, in order to collect the true meaning
of the act of 183-1. It will be perceived that pensions, under the
law of 1832, were strictly limited to cases where provision liad
been previously made, or the term extended for the five years' half
pay of widows. T he act of 1834, in adopting that act as its
basis, adopts the same limitations, wh ich clearly restricts its operation to the offices in existence at the time of its passage. No
one will pretend that any pro,ision was ever made for the widows
of engineers prior to that time. The phrase, "in all cases where
provision has been made," is twice repeated in the law of 1832, and
cannot be regarded as insignificant, or without meaning; and,
unless it be so, it is impossible, it seems to me, to maintain the
construction assumed by the claimant. The prospective words in
the act of 1834 are fully satisfied, without extending their application to offices subsequently created. The words, "may die,',. unquestionably refer to time to come; but they have reference, in this
case, to the death of the husband, and not to the office which he
filled. In other words, widows, whose husbands may die after the
passage of the act of 1834, are entitled to a pension, whether the
husband was appointed before or after that time, provided he fillecl
an office in the navy which was in existence at the date of the act.
In other cases, pensions cannot be allowed unless they are authorised by the act creating the office. The contrary rule would provethis absurdity, that whenever a new office is created in t he navy,
silence on the part of Congress would be equivalent to the granting of a pension. No office could be created without this result,
unless Congress saw fit to negative the inference by express enactment. In my judgment, no such interpretation of the act of 1834
should ever receive the sanction of the departmen't. These views
will be much strengthened by a reference to the second section of
the act of 24th August, 1842, which provides that "all pensions to
officers and seamen in the naval service shall be regulated according
to the pay of the navy, as it existed on the first day of January

"
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one thousand eight lumdred and thirty-five." At that time there was
no corps of engineers attached to the navy; and, of course, the
pension in this case, if one were allowed, could not be adjusted in
accordance with the requirements of that act. There being no
other la,v upon the subject, the department is left without any guide•
It cannot be admitted that Congress has authorised a pension, without prescribing some mode to ascertain the amount. The rule
contended for by the claimant, (half the present pay,) might be a
very good one, if it had any legal sanction; but, unfortunately for
the argument, it reposes upon no authority of law. The conclusion,.
it seems to me, is irresistible that l)O pension can be allowed, there
being• no law prescribing at what rate such pensions shall be paid.
Probably, at the suggestion of the department, Congress will at
on ce correct the omission. T he argument for the claimant suggests the case of passed midshipmen, as furnishing a precedent in
favor of this claim. Not so. It appears, from the n&val register,,
that the grade of passed midshipman was recognized as early as the
year 1820. No doubt it was instituted in pursuance of the authority reposed in the President to fix the pay of petty officers, midshipmen, seamen, ordinary seamen and marines. T his authority was
first conferred by the seventh section of the act to provide
a naval armament, approved on the 27t'h March, 1794, and was continued, by subsequent provisions, until the passage of the pay la,v
of 1835. On the 25th June, 1827, the following general order was
approved by the President:
"Passed midshipmen will receive warrants as such; will take rank
of all other midshipmen, and will receive the pay of twenty-five
dollars per month, and two rations per day."
This regulation, certainly made in pursuance of Ja,.v, so far as regards pay, remained unchanged on the 1st day of January, 1835,
and continues to this time as the rule of the department in relation
to the allowance of pensions to the widows of passed midshipmen,
under the act of 1834. Their pensions are paid at the rate of
lwelve dollars and fifty cents per mbnth. After careful investigation, I am of the opinion that none of the cases, cited in argument,
will justify the present claim. Assistant surgeons, mentioned in existing laws, are the same as surgeon's mates in the previous acts.
The same remark applies to commanders and masters, whose titles
were changer:l by the act of 3d March, 1837. It is very clear that
this act furnishes no ground of argument in favor of the present
claim. It provides "that such change of title shall not affect the
rank, pay, or privileges of any master com man clan t or sailing mas•
ter now in the service." ,
I am of opinion, therefore, that existing laws do not authorise
the allowance of a pension to the widow of an engineer in the navy.
Such being my opinion, it follows, of course, in my view of the case,
that there is no law prescribing at what rate such pension$ shall be
paid. In answer to the further inquiry of the commissioner, I have
to remark that the practice of the department, in relation to t he
commencement of pensions, is unquestionably correct. \Vhere the
death of the husband occurred pri_or to the passage of the act of
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1834, the pension should commence from the date of the act. In
all other cases it should commence from the time of the husband's
death. Otherwise, a widow might be entitled to receive a pension
retroactively during the whole period her husband was in office. In
some other cases probably, as in this case, if allowed from the date
of the act, t he pension would commence from a period before the
husband entered the service; and, when a few more years have
e lapsed, the rule, if followed, would allow a pension to a widow
to commence before her husband was born. T h.e rule adopted by
the department should be adhered to.
•
I have the honor to be, sir, very respectfully, your obedient servant,
H on.

Y. M ASON,
Secretary of the N avy, etc .

JoHN

NATHAN CLIFFORD.

.,.
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